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Justice and the Modem Law. By EVERETT V. ABBOT. Bos- 
ton, Houghton Mifflin Company, 1913. — xiv, 299 pp. 
Although the author of this work insists that it is no part of his task 
to discuss philosophy (page 20) , he seems sometimes to stray into that 
alluring field. His professed aim in writing is "to help in the eter- 
nal conflict between established custom and justice " (page xiii). 
Justice he defines to be " only the application of ethics to human affairs." 
He rejects that theory of jurisprudence which finds the origin of legal 
principles in human experience, because "juridical reasoning which 
has ended in judgments .... discloses no study of the experience of 
the community, no investigation into its customs " (page 10). The 
law is " based upon that ineradicable and invincible instinct of the race 
which leads it to believe in a law which is not man-made, is not de- 
pendent upon human sanctions, and is, in fact, a moral law" (pages 
16, 17). For this important conclusion, the reader must rely mainly 
on mere assertion. No mention is made of those judicial opinions 
which consider how the rule therein formulated would work out in 
practice. No consideration is given to the possibility that the exper- 
ience of the community might be reflected in judicial decrees, although 
no appeal to experience appeared in the language of the opinions. 

This moral basis is found not only in the common law but in con- 
stitutional enactment. The due-process and equal-protection clauses 
of the Fourteenth Amendment are ' ' grounded in moral , and not merely 
legal principles. They are not determined by law ; but they themselves 
determine the law ; they command it to follow the dictates of morality " 
(page 69). They are said to be " nothing but the formulation in legal 
phraseology of that thing which every American so ardently desires, a 
' square deal'." The basis of the author's distinction between legal 
and moral is not clearly disclosed. His attitude towards these consti- 
tutional provisions may possibly be influenced by the fact that they 
lack definiteness of content. They express somewhat amorphous as- 
pirations, rather than specific canons of conduct. By reason of their 
vagueness, their interpretation may be influenced by preferences of 
the interpreters, by them identified with the dictates of morality. 
Due process has been judicially characterized as a mixture of abstract 
justice and established usage. 

To find the principles of the law, then, we must look to the prin- 
ciples of ethics. " We can," says the author, " readily segregate and 
define three great ethical principles, . . .the egoistic right of freedom, 
the altruistic duty to help, and the voluntary reciprocating rights and 
duties of contract" (pages 21, 23). The right to freedom includes, 
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among other things, the protection of the right of private property in 
land from " the principles of men like Henry George and the Socialists," 
and the absence of all inheritance taxes, where property is "seized 
upon the flimsy pretext that a man has no right to execute a transfer 
of his property to take effect at his death without the consent of the 
state" (page 29). It is questioned whether the Beef Trust is under 
an altruistic obligation to sell for less than people are willing to pay, or 
to pay higher wages than workmen are willing to accept. The courts 
have often overworked the duty of altruism and have accomplished 
grave injustice by confusing it with the consensual obligation. This 
confusion has been introduced through the use of such ' ' catchwords ' ' 
as "equity and good conscience," " public policy," "unjust enrich- 
ment" and the like (page 66). No complaint seems to be made of 
confusion wrought in the name of " ethics " or " justice " or "the 
dictates of morality." 

In spite of these moral principles which determine the law, we are 
found to be in a parlous state. The reason is that lawyers and judges, 
in spite of their training in legal analysis, are "quite untaught in the 
technique of the reasoning process " (page 163). The incapacity of 
the corporation lawyer to think correctly is illustrated by his failure to 
convince the courts that the right to sue in the corporate name and 
the stock-holder's limitation of liability are not privileges granted by 
the law, but inherent rights which cannot justly be denied. But for 
the "strange and unaccountable acquiescence" in the contrary as- 
sumption, a corporation would be recognized as " a mere mode of 
organized private activity with which the government should interfere 
for those reasons only which would justify interference with other 
modes of organized private activity." 

As to remedies, we are advised that "we may dismiss with contempt 
those vile political nostrums, the popular recall of decisions 
md the popular recall of the judges" (page 224). "In the last 
analysis the one supreme need is education. Our judges must be 
taught to think " (page 226). " There is no obstacle to the attainment 
of a system of justice, save our reluctance to take pains enough to 
think correctly" (page 283) Such pains the author takes in three 
chapters in which certain useful and somewhat familiar logical processes 
are explained and illustrated, and the blunders of lawyers and judges 
are pointed out in connection with the discussion of many judicial 
decisions and doctrines. In destructive criticism, many a telling blow 
is struck. 

The author would have provoked less disagreement had he not as- 
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cended to particulars. But then we should have missed the weapon 
he furnishes against all who are prone to exalt their individual predi- 
lections to the plane of eternal moral principles. Many who agree 
that justice and morality are the proper foundations of law will not 
concur in deeming it immoral to regulate corporations or to tax inher- 
itances and the unearned increment of land. The author's method of 
appealing to abstractions as the criteria of social action is often employed 
by those who most disrelish the strong individualism which he favors. 
These he may inspire to question the validity and the utility of this at- 
titude of mind, and so to make more definite the content of their own 
thought. Thus he may promote that education and resulting power to 
think, which he so earnestly advocates. 

Thomas Reed Powell. 

Les Transformations du droit public. By Leon Duguit. 
Paris, Armand Colin, 1913. — xix, 285 pp. 

This little volume is an examination of the fundamental notions un- 
derlying the state, sovereignty, law and administration, with particular 
reference to the tendencies in France. It will produce among the 
students of political science something like the astonishment that filled 
the economists a generation ago when Ingram wrote his article on 
' ' Political Economy ' ' for the Britannica on the assumption that the prin- 
ciples of the subject were in such a state of flux that all that could be 
done was to trace the somewhat sad history of the science. M. Duguit 
throws overboard the entire paraphernalia of political science, appar- 
ently without regret — indeed, not without some expressions of relief. 
The dogma of national sovereignty is gone, all gone (page 18) ; it is 
in flat contradiction with the social and political facts of modern life. 
It once had some reasons for existence , but never any reality. ' ' Qu'est- 
ce done que la substance de la souverainete? Nous defions quiconque 
de le dire " (page 25). The dogma that government is founded on 
right is gone also. Governing persons are simply those who possess in 
fact the power to compel obedience. How do they obtain that power? 
That question is to be answered by reference to social, economic and 
historical forces which differ in each country. It is a simple truth that 
in every country there is a person or a group of persons who may im- 
pose material restraint upon others ; but this is matter of fact, not of 
right : " ce pouvoir n'est pas un droit, mais une possibilite de fait, pas 
autre chose" (page 42). The doctrine of the indivisibility of sover- 
eignty disappears with the denial of sovereignty itself. 



